STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

AGENCY FOR HEALTH CARE,
ADM NI STRATI ON,

Petiti oner,
VS. Case No. 03-2530MPI

LOVE AND CARE PHARMACY, | NC.,

Respondent .

N S N N N N N N N N N

RECOMVENDED CRDER

Robert E. Meal e, Administrative Law Judge of the Division
of Admi ni strative Hearings, conducted the final hearing in
Tal | ahassee, Florida, on Septenber 22, 2003.

APPEARANCES

For Petitioner: G ant P. Dearborn
Assi st ant General Counse
Building 3, Mail Stop 3
2727 Mahan Drive
Tal | ahassee, Florida 32308-5407

For Respondent: No appearance

STATEMENT OF THE | SSUE

The issue is whether Petitioner overpaid Respondent
Medi cai d funds, for which Section 409.913(10), Florida Statutes

(2002), authorizes Petitioner to seek repaynent from Respondent.



PRELI M NARY STATEMENT

By letter dated April 8, 2002, Petitioner advised
Respondent that it had conpleted an audit of paid Medicaid
clainms fromJanuary 1, 1998, through Decenber 31, 1998 and had
determ ned that Petitioner had overpai d Respondent
$1, 096, 489.77. Respondent tinely requested a formal hearing.

On August 27, 2003, Petitioner filed a Motion to Conpel
Di scovery, For Sanctions, and To Deem Adnmi ssions Adnmitted. On
Septenber 19, 2003, the Adm nistrative Law Judge entered an
Order Granting Motion to Deem Admitted Requests for Adm ssion
and Ganting Motion to Exclude Docunents.

On Septenber 19, 2003, Respondent filed an Emergency Motion
to Stay Proceedi ngs and Supporting Menorandum seeki ng an
abat ement of this case until the resolution of a pending
crimnal case involving the sane matter. On the sane day, the
Adm ni strative Law Judge entered an Order denying the notion.
After the close of business on the sane day, Respondent's
counsel faxed a letter to the Adm nistrative Law Judge, with a
copy to opposing counsel, advising that his "clients" had
instructed himnot to appear at the final hearing in this case
and restating his "clients'" reassertion of their Fifth
Amendnent rights. Respondent's counsel offered to appear at the
hearing, but only to restate the matters contained in the notion

and | etter.



At the hearing, Petitioner called one witness and of fered
into evidence six exhibits: Petitioner Exhibits 1-4, 6, and 8.
At the request of Petitioner, the Adm nistrative Law Judge al so
t ook official notice of, and admtted, Petitioner Exhibits 7 and
9-16. Respondent did not appear at the hearing.

The court reporter filed the transcript on COctober 15,
2003. Petitioner filed a Proposed Recommended Order on
Sept enber 29, 2003. Respondent did not file a proposed
reconmended order

FI NDI NGS OF FACT

1. During 1998, Respondent was an authorized Medicaid
provi der, pursuant to Medicaid provider nunber 105425200, and
was a party to a valid Medicaid Provider Agreenment with
Petitioner. Respondent filed clains with Petitioner for
paynment, under the Medicaid program for the goods and services
that are the subject of the audit described bel ow, and
Petitioner paid Respondent for these clains.

2. The audit period in this case is 1998. During 1998,
Respondent submitted to Petitioner 36,257 clainms for nearly 5.5
mllion units of over one thousand types of drugs. These clains
total ed $3, 075, 449.88, which Petitioner paid Respondent.

3. On June 2, 1999, Petitioner sent a letter to Respondent
informing it of a review of its pharmacy clains for 1998. The

| etter requests docunentation of all purchases of 12 naned drugs



for 1998 and docunentation of all credits for these drugs during
the sane period. The letter states that acceptable

docunent ation includes item zed whol esal er sales history
reports, item zed manufacturer sales history reports, item zed
invoices, and credit return receipts. By letter dated June 5,
1999, Respondent provi ded the requested information.

4. By letter dated June 23, 2000, Petitioner advised
Respondent that it had exam ned the paid Medicaid clains for
1998 and the acquisition docunentation that Respondent had
provided in June 1999. The letter states: "You have failed to
provi de adequat e docunentation to the effect that the avail able
guantity of certain drugs of given strength was as great as the
gquantity of those drugs billed to and rei nbursed by Medicaid.”
Thus, Petitioner nmade a "provisional" determ nation that it had
over pai d Respondent $1, 092, 205.32. The letter invites
Respondent to provide additional information to reduce the
over paynent determ nation.

5. The June 23 letter contains an Overpaynment Attachment
that lists ten of the twelve drugs for which Petitioner had
sought docunentation in its earlier letter. For each of these
ten drugs, the Overpaynent Attachnment |ists the generic code,
nunmber of units for which Medicaid paid, the total anount of
Medi cai d paynents, the total units docunmented by Respondent to

have been avail able during the rel evant period, and the nunber



of units for which Respondent provided no availability
docunentati on. The Overpaynent Attachnment al so cal cul ates the
amount of Medicaid paynents attributable to the unavail abl e
units and the total overpaynent, which is $1, 092, 205. 32.

6. The overpaynent cal cul ati ons described in the preceding
par agr aph assune that all available units of the audited drugs
were sold to Medicaid patients. The effect of this inprobable
scenari o reduces the amount of the overpaynment. The overpaynent
cal cul ations attenpt no extrapol ati on of overpaynents on the
over 10,000 other drugs for which Respondent received Mdicaid
paynments during 1998. The effect of |imting the overpaynent
calculation to the ten listed drugs reduces the anount of the
over paynment. However, the ten listed drugs are the drugs that
generated the nost Medicaid paynments to Respondent and account
for over one-third of the total Medicaid paynments during the
rel evant peri od.

7. Respondent provided additional information to
Petitioner on August 30 and Novenber 3, 2000. However, after
exam ning the information, Petitioner advised Respondent, by
letter dated April 8, 2002, that its final determ nation was
t hat Respondent owed $1, 096, 489.77 due to its receipt of
Medi cai d overpaynments. The overpaynent increased by over $4000

due to the determ nation that Respondent's records docunented



1000 fewer available units of two dosages of R sperdone than
Petitioner had previously determ ned.

CONCLUSI ONS OF LAW

8. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes (2002).)

9. Section 409.913(10) authorizes Petitioner to "require
repaynent for inappropriate, nedically unnecessary, or excessive
goods or services fromthe person furnishing them the person
under whose supervision they were furnished, or the person
causing themto be furnished."

10. Section 409.913(14)(n) provides that Petitioner may
seek any renmedy avail able provided by law if the "provider fails
to denonstrate that it had avail able during a specific audit or
review period sufficient quantities of goods . . . to support
the provider's billings to the Medicaid program™

11. Section 409.913(20) directs Petitioner to prepare and
i ssue an audit report when making a determ nation of an
overpaynent. Section 409.913(21) provides that the audit report
is "evidence of the overpaynent” and |imts certain evidence in
opposition to the audit report to docunentary evidence that has
been exchanged at |east two weeks prior to the hearing. Section

409.913(1)(e) defines an "overpaynent"” as "any anount that is



not authorized to be paid by the Medicaid program whet her paid
as a result of inaccurate or inproper cost reporting, inproper
cl ai m ng, unacceptable practices, fraud, abuse, or m stake."
12. Section 409.913(8) requires Medicaid providers to
mai ntain all business, nedical, and financial records pertaining
t o Medi cai d- paid goods and services for five years.
13. Section 409.913(24)(b) provides for interest at the
annual rate of ten percent fromthe date of Petitioner's
determ nation of overpaynent on the anmount of the overpaynent.
14. Petitioner has proved that Respondent owes Petitioner
$1, 096, 489. 77 in Medicaid overpaynents that it has received,
plus interest at the annual rate of ten percent fromApril 8,
2002. These are the sole renedies that Petitioner seeks in this
case.

RECOMVIVENDATI ON

It is

RECOMMVENDED t hat the Agency for Health Care Adm nistration
enter a final order directing Respondent to pay Petitioner
$1, 096, 489. 77, plus interest, to repay overpaynents that it
received fromthe Medicaid programfor the sale of drugs in

1998.



DONE AND ENTERED this 3rd day of Novenber, 2003, in

Tal | ahassee, Leon County, Flori da.

=

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of Novenber, 2003.

COPI ES FURNI SHED

Rhonda M Medows, M D., Secretary
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Building, Suite 3116

Tal | ahassee, Florida 32308

Val da d ark Christian, General Counse
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

Grant P. Dearborn

Assi stant General Counsel
Building 3, Mail Stop 3

2727 Mahan Drive

Tal | ahassee, Florida 32308-5407



Jose M Herrera

Jose M Herrera, P.A

1401 Ponce de Leon Boul evard
Suite 200

Coral Gables, Florida 33134

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recormended order nmust be filed with the agency t hat
will issue the final order in this case.



